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When a regulatory action is exempt from executive branch review pursuant to § 2.2-4002 or § 2.2-4006 of the Virginia 
Administrative Process Act (APA) or an agency’s basic statute, the agency is not required, however, is encouraged to 
provide information to the public on the Regulatory Town Hall using this form.  Note:  While posting this form on the 
Town Hall is optional, the agency must comply with requirements of the Virginia Register Act, Executive Orders 17 
(2014) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.  

 

 

Brief summary  
 

 

Please provide a brief summary of the proposed new regulation, proposed amendments to the existing 
regulation, or the regulation proposed to be repealed.  Alert the reader to all substantive matters or 
changes.  If applicable, generally describe the existing regulation.   
                

 

 I. Summary of Board Action 

  

 The Safety and Health Codes Board adopted federal OSHA’s Final Rule for Confined Spaces in 

Construction, Subpart AA, 29 CFR Part 1926.1200 – 1926.1213, and Revisions to Other Related 

Provisions, as published on May 4, 2015 in 80 FR 25365.  Concurrently, the Board also repealed 

the Virginia Unique Standard for Confined Spaces in Construction, 16VAC25-140-10, et seq., 

which was supplanted by the new federal Confined Spaces in Construction standard.  

 

In addition, the Board also repealed the following existing unique Virginia standards which were 

impacted by the above change: 

 

§ Virginia Underground Construction Standard, 16VAC25-150-10, et seq.,  and  

§ Virginia Excavation Standard, Construction Industry, 16VAC25-170-10, et seq.   

 

Each of these two existing unique state standards mandated that the requirements of the 

Virginia Confined Space Standard for the Construction Industry that are more stringent than 

corresponding requirements each contains shall apply to underground construction areas which 

also meet the definition of "confined space" in construction.  

 

The Board also adopted the existing federal identical versions of the Underground Construction 

Standard, 29 CFR Part 1926.800 (16VAC25-175-1926.800), and the Excavation Standard, 29 CFR 

Part 1926.650 (16VAC25-175-1926.650), made necessary by the repeal of the unique Virginia 

Confined Space Standard so as to enable the VOSH Program to continue to meet the federal 

requirement to remain “as effective as” the federal enforcement program itself. 

 

A.   General 

 

The new Construction Confined Spaces standard requires employers to ensure that their 

workers are informed about the existence, location, and dangers posed by each permit-

required confined space, and that they may not enter such spaces without 

authorization.  

  

Like the definition in the General Industry standard, a “confined space” is any space that 

has limited means of entry and/or exit, is large enough for a worker to enter it, and is 
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not intended for regular/continuous occupancy.  Such examples would include: the 

need to use a ladder, a doorway that is too small to exit while walking upright, no 

ventilation or lighting, and lacks sufficient room to work or maneuver about.   

 

Additionally, a space may also be a permit-required confined space if it has a hazardous 

atmosphere, has the potential for engulfment or suffocation, has a layout that might 

trap a worker through converging walls or a sloped floor, or contains any other 

recognized serious safety or health hazard. 

 

Employers shall train workers involved in permit-required confined space operations so 

that they can perform their duties safely and understand the hazards in permit spaces 

and the methods used to isolate, control or protect workers from these hazards.  

Workers not authorized to perform entry rescues shall be trained on the dangers of 

attempting such rescues. 

 

The final rule is similar in content to the general industry confined spaces standard, 

§1910.146, and reflects that standard’s organization, language, and most substantive 

requirements.   Some of the aspects of construction industry activity that are not 

present in general industry work are addressed by modifications, including: 
 

§ information exchange requirements to ensure that multiple employers have shared 

vital safety information;  
 

§ addressing  the heightened need, on constantly evolving construction worksites for 

communication, worksite evaluation; and  
 

§     training for confined spaces in construction.   

  

Due to the differences between construction work and general industry, there are 

several regulatory provisions in this new construction standard which differ from the 

existing general industry standard.  Provisions in the new construction standard: 
 

§ address construction-specific issues;  
 

§ account for advancements in technology and equipment that allow for continuous 

monitoring of hazards, and improve the enforceability of the requirements;  
 

§ address concerns raised by the regulated community during the federal OSHA 

comment period and at the federal OSHA public hearing; or  
 

§ reflect improvements in clarity of language and enforcement considerations that 

have been addressed in interpretations of the general industry standard. 

 

Section 1926.1201(a) makes it clear that the focus of the final standard is on the type of 

work performed, and whether such work could produce, and expose employees to, 

confined space hazards. 

 

There are two important points in the new final rule that also are true for the general 

industry standard: 
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§ All employers engaged in construction have a duty to ensure that their employees 

do not enter a confined space except in accordance with the requirements of the 

standard, and the presence of a confined space on the worksite triggers this duty 

rather than the type or work the employer is performing; 

 

§ Certain critical components of this standard, such as information sharing and 

coordination of work, that apply to certain employers who, regardless of whether 

their employees are authorized to enter a confined space, have information 

necessary for the protection of employees working inside confined spaces, or are 

engaged in activities that could, either alone or in conjunction with activities inside 

the confined space, endanger the employees working inside a confined space. 
 

 

B. Types of Confined Spaces That May Be Found on Construction Sites  
 

§ Manholes, i.e.,  sewer, storm drain, electrical, communication, or other utility;  

§ Water mains; lift stations; 

§ Tanks, i.e., fuel, chemical, water or other liquid, solid or gas;  

§ Pits, i.e., elevator, escalator pump, valve or other equipment;  

§ Bins; boilers; incinerators; scrubbers; concrete pier columns; transformer vaults; 

heating, ventilation, and air conditioning (HVAC) ducts;  

§ Precast concrete and other pre-formed manhole units;  

§ Drilled shafts; enclosed beams; vessels; digesters; cesspools; silos;  

§ Air receivers; sludge gates; air preheaters; turbines; chillers; and 

§ Bag houses; mixers/reactors; crawl spaces; attics; and basements, before steps are 

installed.  

 

C. Common Hazards 
 

§ Acute atmospheric (respirable) hazards, e.g., hydrogen sulfide, carbon monoxide, 

low oxygen, excessive oxygen, and other toxic gases and particulates (not chronic or 

long term, such as lead or asbestos exposure);  
 

§ Explosive hazards, including flammable gases in concentrations above 10% of the 

lower explosive limit (LEL), combustible dusts, and other explosive/flammable 

materials; and 
 

§ Physical hazards, including tripping hazards, fall hazards, struck-by hazards, and 

electrical hazards. 
 

   

D. Activities Excluded from Confined Spaces in Construction Standard 

 

The Confined Spaces standard applies to construction work performed in confined 

spaces, except for certain construction activities that are subject to confined space 

provisions in other OSHA construction standards.  The activities excluded from this 

standard are: 
 

§ Diving – regulation by Part 1926, Subpart Y; 
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§ Excavations – regulation by Part 1926, Subpart P; and 

§ Underground Construction, Caissons, Cofferdams and Compressed Air – regulated 

by Part 1926, Subpart S. 

 

III. New Requirements of the Confined Spaces in Construction Standard 

 

A. The final standard for confined spaces in construction bears important distinctions from the 

general industry standard due to: 
 

1. It provides advances in safety systems, for example, monitoring procedures that detect 

increases in atmospheric hazards, as required in §1926.1204(c)(5);  
 

2. Unique conditions associated with construction, such as greater emphasis on assessing 

hazards at sewer worksites and the need for information exchange in a complex multi-

employer environment; 
 

3. It allows greater flexibility for employers, such as permitting employers to enter a 

confined space under the alternative procedures, specified by final §1926.1203(e), if 

they isolate physical hazards within a space, or permitting employers to suspend a 

permit, rather than cancelling it, in response to certain temporary changes in conditions; 

and 
 

4. Improvements in language for clarity and enforcement considerations. 

 

B. The new final rule contains five (5) new requirements for confined spaces in construction, 

which include: 
 

1. It provides more detailed provisions requiring coordinated activities when there are 

multiple employers at the worksite.  This will ensure hazards are not introduced into a 

confined space by workers performing tasks outside the space.  An example would be a 

generator running near the entrance of a confined space causing a buildup of carbon 

monoxide within the space. 
 

2. Before work begins, it requires a competent person to evaluate the work site and 

identify confined spaces, including permit spaces. When there are changes in use or 

configuration to the non-permit space, the competent person shall also reevaluate the 

space and reclassify it, if necessary. 
 

3. It requires continuous atmospheric monitoring whenever possible. 
 

4.    It requires continuous monitoring of engulfment hazards.  For example, when workers 

are performing work in a storm sewer, a storm upstream from the workers could cause 

flash flooding.  An electronic sensor or observer posted upstream from the work site 

could alert workers in the space at the first sign of the hazard, giving the workers time 

to evacuate the space safely. 
 

5. It allows for the suspension of a permit, instead of cancellation, in the event of changes 

from the entry conditions list on the permit or an unexpected event requiring 

evacuation of the space.  The space shall be returned to the entry conditions listed on 

the permit before re-entry. 
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C. OSHA also added provisions to the new rule that clarify existing requirements in the 

General Industry standard, §1910.146.  These include: 
 

1. “Alternate Procedures” - Requiring that employers who direct workers to enter a 

space without using a complete permit system prevent workers’ exposure to 

physical hazards through elimination of the hazard or isolation methods, such as 

lockout/tagout; 
 

2. Requiring that employers who are relying on local emergency services for 

emergency services arrange for responders to give the employer advance notice if 

they will be unable to respond for a period of time because they are responding to 

another emergency, attending department-wide training, etc.; and 
 

3. Requiring employers to provide training in a language and vocabulary that the 

worker understands. 

 

D. Several important defined terms are added in Section 1926.1202: 
 

§ “Entry employer” directs workers to enter a space and informs the controlling 

contractor of the program followed and hazards encountered in permit spaces; 
 

§ “Controlling contractor”, i.e., the general contractor, has overall responsibility for 

construction at the worksite, and is responsible for coordinating entry operations 

when there is more than one entry employer, and when other activities on the site 

could foreseeably result in a hazard in the permit space.  The controlling contractor 

is required to pass information, if available, about permit confined spaces at the 

worksite;   
 

§ “Host employer” owns or manages the property where the construction work is 

taking place.  Where the host employer has information about permit space hazards 

on the site, it shall share that information with the controlling contractor, who is 

then responsible for sharing it with the other employers on the site.  This would 

exclude homeowners where there are no employees;   

 

§ “Entry” – similar to the general industry standard at 1910.146, but regardless of the 

events or actions that caused the entry, such as the employee falling into the 

confined space. 
 

§ “Entry rescue” was added to clarify the differences in the types of rescue employers 

can use. 

 

IV. General Requirements for Confined Spaces 

 

A.  General Requirements for Confined Spaces include the following:   
 

 1. Site evaluation which is a two-step process:   
 

 a. Before work begins, each employer shall ensure that a competent  person 

identifies all confined spaces and permit-required confined spaces. 
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(1) The competent person shall evaluate whether there are any actual 

or potential hazards in the confined space; and  
 

(2) The competent person shall identify any confined space that is a 

permit-required confined space through consideration and 

evaluation of the space and requiring testing if necessary to assess 

the hazard(s). 

 

b. An employer identifying a permit space shall inform exposed employees by 

posting danger signs at or near the entry to permit spaces or by any other 

effective means  
 

c. An employer who is directing employees to enter a permit space shall have 

a written permit space program. 
 

d. An employer shall train all workers who are exposed to permit space 

hazards, including hazards of unauthorized rescue. 

 

B. Section 1926.1204 - Permit Required Confined Space Written Program 

 

A permit-required confined space program for entry employers shall  be written and 

shall be available for inspection by employees or their representatives prior to and 

during entry operations and shall comply with §1926.1204.  The Plan for safe entry 

operations, including procedures to: 
 

1. Implement measures to prevent unauthorized entry 

2. Identify hazards in permit spaces 

3. Control atmospheric hazards 

4. Address physical hazards 

5. Prepare for air testing and monitoring 

6. Control access into the space 

7. Provide equipment (air testing, ventilation, communications, PPE, lighting, etc.) 

8. Provide attendants for permit spaces 

9. Coordinate entry operations for multiple employers 

10. Have procedures for rescue 

11.   Alternate procedures for entry, if physical hazards within a space are isolated 

 

C. Sections 1926.1205/1926.1206 -  Permitting Process 

 

 Before entry is authorized, each entry employer shall document the completion of 

measures required by §1926.1204(c) by preparing a written entry permit which shall 

identify: 
 

1. Permit space to be entered 

2.   Purpose of the entry 

3. Date and authorized duration of the entry permit 

4. Authorized entrants within the permit space 
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5.   Means of detecting an increase in atmospheric hazard levels 

6.     Name and signature of supervisor authorizing entry 

7.     Known hazards in the space 

8. Measures taken to isolate permit spaces and to eliminate or control space hazards 

9. Acceptable entry conditions 

10. Test results, date and time of test(s) and tester’s signature or initials 

11. Name and telephone numbers of rescue and emergency services and means to be 

used to contact them; 

12. Communication procedures and equipment to maintain contact during entry; and 

13. Special equipment and procedures, including PPE and alarm systems 

 

The Entry Supervisor shall cancel entry permits and keep all canceled entry permits for 

at least one year. 
 

 

D. Section 1926.1207 – Training   
 

 Before the initial work assignment begins, the employer shall provide training, at no cost 

to each employee whose work is regulated by this standard, and ensure that the 

employee understands such training by providing the training in both a language and 

vocabulary the employee can understand.  The training shall establish employee 

proficiency in the duties required.  The employer shall maintain training records with 

pertinent information, i.e., names of both employees and trainers and the dates of 

training. 

 

E. Entrants, Attendants, and Entry  
 

There are three categories of workers who have specific duties whenever work is 

performed in a permit space: 
 

§ “Authorized entrant” – authorized by the entry supervisor to enter a permit space; 

and must know space hazards; use appropriate personal protective equipment; shall 

stay in communication with attendants to monitor entrant’s status; and shall alert 

attendant when a prohibited condition exists. Section 1926.1208 
 

§ “Attendant” – a worker stationed outside one or more permit spaces who monitors 

conditions within the space(s) and prevents unauthorized entry.  Attendant shall 

remain outside the permit space during entry operations; perform non-entry 

rescues; know existing and potential hazards; maintain communication with 

workers entering the permit space; assess conditions inside and outside the permit 

space; summon rescue and other services during an emergency; ensure 

unauthorized people stay away from the permit space; and perform no other duties 

that interfere with the attendant’s primary duties. Section 1926.1209 

 

§ “Entry supervisor” – qualified person, i.e., employer, foreman, or crew chief, who is 

responsible for overseeing entry operations.  He must know space hazards; verify 

entry conditions are satisfied; terminate entry and cancel or suspend permits when 

entry operations are completed; verify that rescue services are available; take 
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appropriate measures to remove unauthorized entrants; and ensure that entry 

operation remain consistent with the entry permit. Section 1926.1210 

 

F. Section 1926.1211 - Rescue and Emergency Services 
 

The employer of the members of the designated rescue team whether entry or non-

entry, shall ensure that the team members have received the training required for 

authorized entrants and also have been trained to perform their assigned rescue duties.  

All rescuers shall be trained in first aid and CPR. 

 

V. Other VOSH Standards Impacted By Adoption of the New Confined Space Standard for the 

Construction Industry and Required Action  
 

There are impacts or revisions to other existing standards of the Board which will be 

necessitated by the Board’s adoption of the new Subpart AA for Confined Spaces in 

Construction.  

 

A. Existing Federal Identical Standards Impacted 

 

Federal OSHA removed paragraph (b)(6) of §1926.21, Safety Training and Education, 

which requires all employees entering into confined or enclosed spaces to be instructed 

by their employer as to the nature of the hazards involved, the necessary precautions to 

be taken, and in the use of the protective and emergency equipment required. 

 

OSHA also amended Subpart V of Part 1926 – Power Transmission and Distribution – 

which governs construction work involving power transmission, generation, and 

distribution, to replace references to the general industry confined spaces standard with 

references to this final construction rule, because OSHA specifically tailored this final 

rule to construction work, making the confined spaces in this construction rule more 

appropriate than the general industry standard for construction work addressed by 

Subpart V.  

 

OSHA amended paragraphs §1926.953(a) and (g) of Subpart V by replacing each 

reference to “§1910.146” with a reference to “Subpart AA”, so that the appropriate 

construction standards apply, rather than a general industry standard. Additionally, 

OSHA added a sentence to paragraph 1926.953(a) to clarify that employers may comply 

with the requirements of §1926.953 “in lieu of” most of the requirements in new 

Subpart AA when the entry into the enclosed space is a routine entry for Subpart V work 

and there is no hazardous atmosphere in the space. The purpose of this clarifying 

sentence is to help avoid any employer confusion as to which standard applied.   

 

The note to the definition of “enclosed space” in paragraph (x) of §1910.269, Electric 

Power Generation, Transmission, and Distribution, states that enclosed spaces expected 

to contain a hazardous atmosphere meet the definition of “permit spaces” in 

§1910.146, and entry into them shall conform to that standard. In §1926.968, 

Definitions, federal OSHA added a note to the definition of “enclosed space” that 

corresponds to the note in paragraph §1910.269(x), replacing the reference to 

“§1910.146” with a reference to “Subpart AA. “  
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B. Existing Virginia Unique Standards Impacted 

 

1. The adoption of the new comprehensive final rule for Confined Spaces in 

Construction will necessitate the repeal of the unique Virginia Confined Space 

Standard in Construction, 16VAC25-140-10, et seq., because it is being replaced by 

the new federal rule.   

 

2. This repeal will then necessitate the repeal of two other standards: the unique 

Virginia Underground Construction Standard, 16VAC25-150-10, et seq., and the 

unique Virginia Excavation Standard, 16VAC25-170-10, et seq., as these two 

standards reference Virginia Confined Space in Construction Standard being 

repealed.   

 

3. The repeal of the two other Virginia standards, noted above, will then necessitate 

the adoption of federal identical versions of the Underground Construction 

Standard, 29 CFR Part 1926.800, and the Excavation Standard, 29 CFR Part 1926.650 

in order for the VOSH Program to retain its “as effective as” status required by the 

federal OSHA enforcement program. 

 

 

Statement of final agency action 
 

 

Please provide a statement of the final action taken by the agency including: 1) the date the action was 
taken; 2) the name of the agency taking the action; and 3) the title of the regulation. 
                

 

On October 29, 2015, the Safety and Health Codes Board adopted federal OSHA’s Final Rule for Confined 

Spaces in Construction, 29 CFR Part 1926, Subpart AA, §§1926.1200 through 1926.1213, and Revisions 

to Other Related Provisions: 29 CFR Part 1926.21, Safety Training and Education, 29 CFR Part 1926.953, 

Enclosed Spaces; and  29 CFR Part 1926.968, Definitions.   

 

The Board also adopted the existing federal-identical construction industry standards for: Excavations, 

29 CFR Part 1926.650 through 1926.652; and Underground Construction, 29 CFR Part 1926.800. 

 

Additionally, as a necessary part of the above action, the Board repealed the following: 

 

Virginia Confined Space Standard for the Construction Industry, 16VAC25-140-10, et seq.; 

Virginia Underground Construction, Construction Industry, 16VAC25-150-10, et seq.; and 

Virginia Excavation Standard, Construction Industry, 16VAC25-170-10, et seq.   
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Family impact 
 

 

Please assess the impact of this regulatory action on the institution of the family and family stability 
including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of 
parents in the education, nurturing, and supervision of their children; 2) encourage or discourage 
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and 
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or 
decrease disposable family income.  
              

 

This regulatory action will have no impact on the institution of the family and family stability.  To access 
the Final Rule for Confined Spaces for Construction, please refer to: 
 
http://www.osha.gov/FedReg_osha_pdf/FED20150504.pdf 

   

  

http://www.osha.gov/FedReg_osha_pdf/FED20150504.pdf
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Part 1926 

 

Subpart AA, CONFINED SPACES IN CONSTRUCTION, §§1926.1200 – 1926.1213; Final Rule; and  

Other Related Provisions:  

 

Subpart C – GENERAL SAFETY AND HEALTH PROVISIONS – 

§1926.21, Safety Training and Education 

 

Subpart V, §1926.953, Enclosed Spaces; and §1926.968, Definitions 

 

Subpart P - EXCAVATIONS   

§§1926.650 through 1926.652  

 

Subpart S – UNDERGROUND CONSTRUCTION, CAISSONS, COFFERDAMS AND COMPRESSED AIR - 

§1926.800, Underground Construction 

 

 As Adopted by the 

 

 Safety and Health Codes Board 

 

 Date: October 29, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM 

 

 VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY 

 

 Effective Date:  January 1, 2016 

 

16VAC25-175-1926.1200 – 1926.1213 

16VAC25-175-1926.21; 

16VAC25-175-1926.953,  

16VAC25-175-1926.968,  

16VAC25-175-1926.650 – 1926.652  

16VAC25-175-1926.800 
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When the regulations, as set forth in the afore cited regulations, are applied to the Commissioner of the 

Department of Labor and Industry and/or to Virginia employers, the following federal terms shall be 

considered to read as below: 

 

 

Federal Terms     VOSH Equivalent 

 

29 CFR      VOSH Standard 

 

Assistant Secretary    Commissioner of Labor and Industry 

 

Agency      Department 

 

August 3, 2015     January 1, 2016 
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